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IN THE SUPREME COURT 
OF THE 
STATE OF UTAH 
ELLIS LLOYD, 
Plaintiff and Respondent 
vs 
FIRST NATIONAL BANK OF LO-
GAN and MILO A. RUPP and MARY 
T. RUPP, 
Defendarnts and Appellants 
BRIEF OF APPEILLANTS 
Case No. 
10194 
STATE.MENTJ OF THE KIND OF CASE 
This is an action for a Declaratory judgment, 
brought by the Plaintiff against the Defendants to di-
rect that a purported escrow contract is in default and 
praying for the Order of the Court directing that the 
First National Bank of Logan return all of the docu-
ments in escrow to the plaintiff. 
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DISPOSITION IN LOWER ·COURT 
The case was tried to the Court. From a Declara-
tory Judgment for the Plaintiff, Defendants Milo A. 
Rupp and Mary T. Rupp appeal. 
RELIEF SOUGHT ON APPEAL 
Defendants Milo A. Rupp and Mary T. Rupp seek 
reversal of the judgment and judgment in their favor 
as a matter of law or that failing, a new trial. 
STATEMENT OF FACTS 
The plaintiff as Seller and the Defendants Milo A. 
Rupp and Mary T. Rupp as Buyers entered into a pur-
ported Uniform Real Estate ·Contract (Exp-7) dated 
September 27, 1962 for the sale and purchase of a farm 
in Caribou County, State of Idaho for the sum of One 
Hundred Thirty Thousand and no/100 ($130,000.00) 
Dollars. The defendants, ~ilo A. Rupp and Mary T. 
Rupp executed a note and second mortgage (Exp-1) on 
their Utah property in the sum of $50,000.00 to secure 
the payment of the Uniform Real Estate ·Contract above 
mentioned. It was orally agreed that said contract and 
all papers pertaining thereto would be escrowed with 
First National Bank of Logan, Utah and an Escrow 
Agreement (Exp-3) was signed by said parties on Sep-
tember 28, 1962, at Ogden, Utah, under which said Agree-
ment the following instruments in reference to said Uni-
form R.eal Estate Contract were to be escrowed with the 
First National Bank of Logan : 
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3 
1 Uniform Real Estate Contract between the parties 
1 Warranty Deed from Grantor to Grantee 
1 Quit ·Claim D'eed from Grantee to Grantor 
1 Promissory Note from Grantee to Grantor 
1 Real Estate Mortgage from Grantee to Grantor 
All Papers including the promissory note for $50,-
000.00 and the second mortgage securing said note and 
the Escrow Agreement were signed by the said Defend-
ants Milo A. Rupp and 1\{ary T. Rupp and left with 
Robert V. Phillips, attorney for the plaintiff at his of-
fice in Ogden, Utah and the said Robert V. Phillips 
some days later delivered said papers to the plaintiff 
for the purpose of having said papers delivered to the 
First National Bank of Logan for escrow. (Tr. 38-39) 
Although it was understood and agreed that all papers 
were to be placed beyond the control of said plaintiff 
and defendants, the said plaintiff recorded the said 
second mortgage (Exp-1) in the office of the County 
Recorder of ·Salt Lake County, Utah, as Filing No. 
1873898 in Book 1972, pages 287-289 thus creating a 
lien on the property of the defendants in Utah in the 
sum of $50,000.00, and the plaintiff retained the re-
corded second mortgage in his possession and has never 
delivered said second mortgage in accordance with the 
terms of the escrow to the said bank and continues 
to retain possession of the recorded mortgage. The 
Uniform Real Estate 'C'ontract (Exp-7) is ambiguous 
as to payments; however, the plaintiff contends that an 
annual payment of $13,000.00 plus interest became due 
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and payable on December 1, 1963, although there is an 
uncertainty as to the amount of the payment as set 
forth in said Uniform Real Estate Contract and a written 
notice (Exp-9) was served by the plaintiff on the de-
fendants on December 13, 1963, claiming a default 
of $2.2,637.00 and giving the defendants until January 
22, 1964 to meet the demand. The Defendants contend 
that if a payment became due that it would not have 
exceeded the following: 
Principal payment on the contract --------$13,000.00 
Interest from September 27, 1962, 
to December 13, 1963 ---------------------------- 8,845.58 
Plaintiff had paid to First National 
Bank at Logan on December 4, 19·63, 
$21,845.58 
which was prior to the notice---------------- 3,400.00 
$18,445.58 
Therefore, there could not have been 
more than due and payable, $18,445.58, 
and not the sum of $22,637.00. 
The First National Bank of Logan on December 16, 
1963, notified in writing, (Exp-10) the defendants Milo 
A. Rupp and Mary T. Rupp that they were in default 
in the sum of $22,637.00 and that the plaintiff had made 
demand upon the bank to surrender the escrow. This 
notice is more than a Inonth prior to the due date given 
by the plaintiff to the Defendants in the notice of De-
cember 13, 1963, which due date is January 22, 1964. 
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The escrow agreement (Exp-3) provides: that the 
escrowed papers are to be delivered to the grantor on 
the following conditions : 
"Grantor delivers to you at the office above 
specified, written demand for the delivery of such 
documents and; property to him, specifying in 
detail as grounds therefor, either: 
(a) That all or any part of any payment of 
principal or interest above specified remains un-
paid a.nd that the due date therefor has passed. 
(b) That Grantee has failed to perform any 
specified term or condition other than payment 
of principal and interest, encumbent on him to be 
performed under that certain contract dated Sep-
tember 28, 1962 made by and between Grantor 
herein as one party and Grantee herein as the 
other party, copy of which is deposited with you 
herewith for purposes of identification, then in 
such event or events, hereinafter called defaults, 
you shall promptly deliver to Grantee personally, 
or at your option deposit in the United States 
mail, postage prepaid, addressed to Grantee at 
245·5 West 4100 South, Murray, Utah, or at such 
other address as he may have directed by writing 
previously· delivered to you at the branch above 
designated, copy of such demand. 
Then at the bottom of the escrow "providing how-
ever, if demand is made for documents under paragraph 
(a), a statement showing amount due signed by grantor 
shall accompany said demand. 
No copy of the demand made by the plaintiff on 
the bank and no statement showing amount due signed 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
6 
by grantor and accompanying the demand were served 
upon the defendants, Milo A. Rupp and Mary T. Rupp, 
his wife. 
Subsequent to defendants, 1\tfilo A. Rupp and 1\fary 
T. Rupp, receiving the notice from The First National 
Bank of Logan that the plaintiff had declared them in 
default and made demand upon the bank to surrender 
the escrow, the said defendants through their attorney 
on January 11, 1964, gave notice in writing (Exp-4) to 
the First National Bank of Logan that they objected 
to the delivery of any of the papers from the escrow 
to Ellis Lloyd or his order, resulting in the proceedings 
brought by the plaintiff. 
ARGUMENT 
POINT I. 
NO ESCROW WAS CREATED IN CONFORMITY 
WITH THE TERMS OF THE ESCROW AGREEMENT. 
POINT II. 
IF THE PURPORTED ESCROW WAS CREATED, 
IT WAS IMPOSSIBLE FOR THE ESCROW AGENT 
TO PERFORM THEREUNDER. 
POINT III. 
THERE HAS NOT BEEN A COMPLIANCE ON 
THE PART OF THE PLAINTIFF WITH THE TERMS 
OF THE PURPORTED ESCROW AGREEMENT. 
POINT IV. 
THE RECORDING OF THE SECOND MORT-
GAGE BEFORE THE PERFORMANCE OF THE 
ACTS REQUIRED DOES NOT CONSTITUTE DE-
LIVERY. 
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NO ESCROW WAS CREATED IN CONFORMITY 
WITH THE TERMS OF THE ESCROW AGREEMENT. 
The purported Escrovv Agreement (Exp-3) provided 
as follows : 
"T'o the First National Bank, Logan, Utah office. 
The undersigned, Ellis Lloyd hereinafter called 
"Grantor" and Milo A. Rupp and 11ary T. Rupp, hus-
band and wife, as joint tenants with full rights of survi-
vorship and not as tenants in common, hereinafter called 
"Grantee" herewith deliver to you in escrow the docu-
ments and property hereinafter described to be held and 
disposed of by you in accordance with the instructions 
and upon the terms herein set forth and not otherwise, 
to all of which the undersignea hereby agree. Said docu-
ments and property are described as follows : 
The East one-half of S·ection 15, T·ownship 9 South, 
Range 40 East, Boise Base and Meridian, Caribou 
~c·ounty, Idaho. Together with the personal proper-
ty set forth on the Bill of Sale attached hereto. 
1 Uniform Real Estate Contract between the parties 
hereto 
1 Warranty Deed from Grantor to Grantee 
1 Quit Claim Deed from Grantee to Grantor 
1 Promissory note from Grantee to Grantor 
1 Real Estate Mortgage from Grantee to Grantor 
You are hereby authorized and directed to deliver 
the above described documents and property to Grantee 
upon payment to you at the address above specified, for 
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the Grantor of the total sum of $130,000.00 principal and 
interest on the unpaid balance thereof at 5¥2 per cent per 
annum from September 28, 1962 to be paid as follows: 
(Specify date and amount of each payment of princi-
pal and dates of interest payment.) 
As set forth in the Uniform Real Estate c·ontract 
and in annual payments commencing December 1, 1963 
and each year thereafter for a period of ten years." 
The Real Estate Mortgage referred to was never 
deposited in escrow as agreed. 
The evidence shows that the Uniform Real Estate 
Contract, the Promissory Note in the sum of $50,000.00 
and the second mortgage on the Salt Lake County prop-
erty belonging to the defendants and the Escrow In-
structions were signed by the Rupps and left with Mr. 
Phillips the attorney for the plaintiff in Ogden. (Tr. 
38-39) Mr. Phillips delivered these papers to the plain-
tiff to take to the First National Bank of Logan to be 
placed in escrow as agreed. ( Tr. 58-59) The affidavit 
of Ellis Lloyd dated March 10, 1964 states : 
"That the note and mortgage in question were 
placed in escrow beyond his control and were 
not to be subject to his control unless there was 
a default on the part of the Defendants." (R-15) 
Contrary to the escrow instructions and the state-
ment under oath of the plaintiff, Ellis Lloyd, he re-
corded the second mortgage on October 8, 1962, which 
was fourteen months prior to the date when the plain-
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tiff alleges payment was due on the Uniform Real Es-
tate Contract. (Tr. 64) The Mortgage was recorded at 
the request of the said Ellis Lloyd in the office of the 
County Recorder of Salt Lake County, Utah, as Filing 
No. 1873898 in Book 1972, pages 287-289, thus creating 
a lien on the property of the defendants Rupp in the 
sum of $50,000.00. The plaintiff now admits, disregard-
ing his sworn statement that the mortgage is beyond his 
control, that the recorded mortgage is in his possession 
and has never been delivered to the escrow agent. (T·r-64) 
·Certainly the Escrow Agreement was not completed 
as one of the most important documents "Real Estate 
Mortgage" was not escrowed as agreed. 
How then could, the Escrow agent carry out the 
terms of the Escrow Agreement as provided: 
"You are hereby authorized and directed to 
deliver the above documents and property to 
Grantee upon payment to you." 
If no escrow was created then the parties should be 
placed in status quo: the 1Jniform Real Estate Contract, 
the Warranty Deed from Grantor to Grantee, the Quit 
Claim Deed from Grantee to Grantor returned to the 
plaintiff and the Promissory note for $50,000.00 from 
Grantee to Grantor returned to the defendants and the 
plaintiff should execute and deliver to the defendants a 
Release of the Mortgage in question. 
19 Am. Jur. Section 2, P·age 418. Escrows Defini-
tion and Nature. 
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"An escrow is a written instrument which by 
its terms imports, a legal obligation and which is 
dep~sited by !he ,grantor, promisor or obligor 
or his agent With a stranger or third party to be 
kept by the depositary until the performance of 
a condition or the happening of a certain event 
and then to be delivered over to the grantee' 
promisee, or obligee." ' 
'Clark vs. Campbell, 23 Utah 569·. 
"There must be a valid contract between all 
the parties as to the subject matter of the in-
strument and the delivery, and that in the absence 
of such a contract the party making the delivery 
may recall the instrument." 
19 Am. Jur. Sec. 6, page 422, Escrows, Conditions. 
'
4Firom the very definition, there can be no 
escrow unless the delivery of the instrument by 
the depositary to the grantee or obligee is con-
ditioned upon the performance of some act or the 
happening of some event. The condition must be 
part of the contract between the parties. In other 
words, there can be no escrow delivery except 
upon some condition agreed upon by the parties, 
which condition contains the terms of the escrow 
agreement and must be communicated to the de-
positary, and except upon his agreement to ac-
cept the custody of the instrument upon those 
terms, for until then his responsibility does not 
attach.'' 
I respectfully call the Court's attention to the word-
ing of the escrow wherein specific instruments are de-
scribed, viz: Uniform Real Estate ·c·ontract between 
the parties, Warranty D·eed from Grantor to Grantee, 
Quit Claim Deed from Grantee to Grantor, Promissory 
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Note from Grantee to Grantor, Real Estate Mortgage 
from Grantee to Grantor. (Exp-3) However, no Real 
Estate Mortgage was ever delivered to the escrow agent 
and from the testimony of the plaintiff, the mortgage 
in question was never delivered to the escrow agent, but 
was recorded by the plaintiff and the recorded document 
remains in the possession and control of the plaintiff. 
(Tr-64) Because of the non delivery of the mortgage 
in question, there can be no escrow. If there was any 
other agreement between the parties which was to change 
the escrow agreement, it \Vas not communicated to the 
depositary. The First National Bank as depositary ac-
cepted the custody of certain instruments among which 
was listed the mortgage in question and until all in-
struments were escrowed the responsibility did not 
attach. 
POINT II. 
IF THE PURPORTED ESCROW WAS CREATED, 
IT WAS IMPOSSIBLE FOR THE ESCROW AGENT 
TO PERFORM THEREUNDER. 
It is the contention of the defendants, Milo A. Rupp 
and Mary T. Rupp that the Uniform Real Estate Con-
tract (Exp-7) referred to is so ambiguous that the Es-
crow Agent could not with safety comply with the escrow 
instructions, the ambiguity being in the following par-
ticulars: 
1. ~The amount of the annual payments and the 
date of payment is not specified. 
2. The Buyer agrees to allow Seller to place a 
mortgage upon the land and any and all 
amounts received by reason of said mortgage 
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which Buyer also agrees to sign will be cred-
ited to Buyer on the total purchase price. 
(This certainly placed some obligation on the 
Seller to attempt to negotiate for a mortgage.) 
3. The Buyer agrees that the aforesaid annual 
payments shall be insofar as possible, equal 
annual payment. (This gives the Buyer lati-
tude in making payments and destroys any 
fixed amount called for.) 
4. Buyer further covenants and agrees to exe-
cute a note and second mortgage on his prop-
erty in Utah. 
The question immediately arises \vhat credit is to 
be given on the contract for the note in the sum of $50,-
000.00 and the second mortgage. 
The negotiable note for $50,000.00 was de-
posited with the First National Bank. If upon 
demand of the plaintiff, the bank surrenders all 
papers deposited, a ·$50,000.00 negotiable note is 
being delivered to the plaintiff. This certainly 
would have to be credited by the plaintiff on the 
Uniform Real Estate ·c·ontract in question which 
would remove any delinquency on the part of the 
defendants. Therefore the question arises would 
the depositary be liable to the defendants for the 
surrender of the escrow. 
19 Am. Jur. Sec. 11, page ±26. Escrows. 
"Where an instrument has been delivered to 
a depositary as a \vriting or escrow of the gran-
tor, it does not become a deed, and no legal title 
or estate passes until the condition has been per-
formed or the event has happened upon which it 
is to be delivered to the grantee or until the de-
livery by the depositary to the grantee." 
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This sa1ne rule would apply as to the note 
in question, no legal estate passes until the con-
dition has been performed or the event has hap-
pened upon which it is to be delivered. However, 
if the First National Bank complies with the 
terms of the escrow agreement and surrenders the 
note upon the demand of the plaintiff then estate 
passes to the plaintiff and the plaintiff holds a 
$50,000.00 negotiable note secured by the second 
mortgage which plaintiff has recorded and holds. 
Certainly in such an event the defendants should 
be credited on the contract for the payment of 
$50,000.00. 
POINT III. 
THERE HAS NOT BEEN A COMPLIANCE ON 
THE PART OF THE PLAINTIFF WITH THE TERMS 
OF THE PURPORTED ESCROW AGREEMENT. 
Let us now examine the terms of the purported 
Escrow Agreement entered in evidence. (Exp-3) 
"If, however, at any time prior to full pay-
ment of all principal and interest above specified, 
Grantor delivers to you at the office above speci-
fied, written demand for the delivery of such 
documents and property to him specifying in de-
tail as ground therefor, either: 
(a) "That all or any part of any payment of 
principal or interest above specified remains un-
paid and that the due date therefore ha,s passed." 
There has been introduced in evidence an exhibit 
entitled: 
Notice of Intention to Declare Forfeiture 
This notice served by plaintiff on the defendants 
IS dated December 13, 1963, and claims a default of 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
14 
$22.,637.00 and gives the defendants until Ja.nuary 22, 
1964 to meet the demand. (Exp-9) 
The defendant's contention is that the Notice is not 
legally sufficient as the amount claimed is in excess of 
any amount which could be claimed by the plaintiff. 
If it is recognized that an annual payment was due 
under the contract the computation by the plaintiff is 
erroneous in the following particulars: 
Principal payment on the contract --------$13,000.00 
Interest from September 27, 1962, 
to December 13, 1963 ---------------------------- 8,845.58 
Total ------------------------·------------------$21,845.58 
Paid by Rupp to First National Bank, 
Logan, December 4, 1963 --------·-------------- 3,400.00 
Balance -----------------------·--------------$18,445.58 
Therefore the amount claimed is erroneous and the 
defendants are given until January 22, 1964 to make pay-
ment. 
Contrary to this the plaintiff apparently makes de-
mand upon the escrow holder as the letter from the Bank 
to the defendants informing them that plaintiff had 
made demand was dated December 16, 1963. (Exp-10) 
Under these facts the due date had not passed and 
the plaintiff was premature in making his demand. 
(b) "That grantee has failed to perform any 
specified term or condition, other than payment 
of principal and interest, encumbent on him to 
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15 
be performed, under that certain contract dated 
September 28, 1962 made by and between Grantor 
herein as one party and Grantee herein as the 
other party, copy of which is deposited with you 
herewith for purposes of identification, then in 
such event or events, hereinafter called defaults 
you shall promptly deliver to Grantee personally, 
or at your option deposit in the United States 
mail, postage prepaid, addressed to Grantee at 
2455 West 4100 South, Murray, Utah, or at such 
other address as he may have directed by writing 
previously delivered to you at the branch above 
designated, copy of such demand." 
Then at the bottom of the escrow: "providing how-
ever if demand is made for documents under paragraph 
(a) a statement showing amount due signed by grantor 
shall accompany said demand." 
The evidence of the defendant, Milo A. Rupp, was 
to the effect that no copy of the demand made by the 
plaintiff on the Bank and no statement showing amount 
due signed by grantor and accompanying the demand 
were served upon the defendants, Milo A. Rupp and 
Mary T. Rupp, his wife. (T·r-44) 
There has not been a performance on the part of 
the plaintiff or the escrow holder of the stipulated con-
ditions of the escrow. 
The escrow further recites: ''It is further agreed 
that this instrument contains the entire agree1nent be-
tween you and the undersigned, or any of them, and that 
you are not a party to nor bound by the contract re-
ferred to in paragraph designated (b) above, or any 
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provisions thereof, nor by any instrument or agreement 
other than this, whether between or among the under-
signed themselves, or other,vise, that you shall not be 
required to take notice of any default or any other mat .. 
ter, nor bound by nor required to give any notice, or 
demand, nor required to take any action whatever except 
as herein expressly provided.'' ( Exp-3) 
It is elementary that there must be a strict compli-
ance with the escrow agreement. 
19 Am. Jur. page 437, Escrows, Section 20. 
"When an instrument has been deposited in 
escrow, to be delivered to a designated person 
upon the performance of a certain condition or 
the happening of a certain event, it is the well 
established general rule that the performance of 
the stipulated condition or the happening of the 
e-vent is essential in order to entitle the benefici-
ary to a delivery of the instrument, by the deposi-
tary.'' 
19 Am. J ur. Section 20 continues: 
"In the law governing performance of escrow 
agreen1ent, there is no doctrine of substantial 
compliance to be found. Com.pliance must be full 
and to the letter, or else it constitutes merely 
noncompliance. Strict and full performance only 
can discharge a condition precedent to valid de-
livery by the escrouJ holder. The question involved 
is one of performance of the escrow agreement, 
not of the ability of the parties to perform the 
agreement, since such ability, without full per-
formance, cannot amount to compliance. Accord-
ingly, it has been held that the ability of a party 
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to an escrow agreement to pay in cash the amount 
of cash payment called for by the agreement is 
immaterial, where such party simply deposits his 
check instead of the cash, so far as the right of 
the depositary to thereupon deliver the deed is 
concerned, since such ability without full perform-
ance cannot amount to compliance. The specified 
conditions· on which an instrument is deposited 
constitute the depositary as the trustee of an 
express trust, with duties to perform for all the 
parties which duties none can forbid without the 
consent of the rest." 
S·ee reference to 19 Am. Jur. page 438, Section 20 
in Watts vs. Mohr, 194 P.2d 758, 
Which also states: "It is one of the cardinal 
principles of law applicable to escrow that the 
terms and conditions of their fulfillment must be 
strictly performed." Shreeves vs. Pearson, 194 
Cal. 69'9, 230, P. 448, 452. 
30 CJS Escrows. Section 8, page 1204. 
"The depositary's authority is to be strictly 
construed and not extended beyond that which 
is given in terms or is necessary and proper to 
carry the authority given into full effect. As a 
general rule the escrow holder must act strictly 
in accordance with the provisions of the escrow 
agreement. 
POINT IV. 
THE RECORDING OF THE SECOND MORT-
GAGE BEFORE THE PERFORMANCE OF THE 
ACTS REQUIRED DOES NOT CONSTITUTE DE-
LIVERY. 
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The evidence shows that the Uniform Real Estate 
c·ontract, the Promissory Note and the second mortgage 
on the Salt Lake County property belonging to the de-
fendants, Rupp, and the Escrow Instructions were signed 
by the Rupps and left with Mr. Phillips the attorney for 
the plaintiff in Ogden. (Tr-38-39) Mr. Phillips delivered 
these papers to the plaintiff to take to the First N a-
tional Bank of Logan to be placed in escrow as agreed. 
The affidavit of Ellis Lloyd dated March 10, 1964 states: 
"That the 'note and mortgage in question were placed 
in escrow beyond his control and were not to be subject 
to his control unless there was a default on the part of 
the D,efendants." (R-15) Contrary to the escrow in-
structions and the statement under oath of Ellis Lloyd, 
the plaintiff recorded the second mortgage on October 
8, 1962 (Tr-64) which was fourteen months prior to the 
date when the Plaintiff alleges payment was due on the 
Uniform Real Estate Contract. The mortgage was re-
corded in the office of the County Recorder of Salt Lake 
County, Utah as Filing No. 1873898 in Book 1972 pages 
287-289 thus creating a lien· on the property of the de-
fendants, Rupp, in the su1n of $50,000.00. The Plaintiff 
now admits, disregarding his sworn statement that the 
mortgage is beyond his control, that the recorded mort-
gage is in his possession and has never been delivered 
(T'r-64) to the escrow agent. 
19 .Am. Jur. page 439, Section 21. Unauthorized 
Delivery. 
''It is the general rule that where an instru-
ment placed in escro"r is thereafter delivered by 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
 Machine-generated OCR, may contain errors.
19 
the escrow holder in violation of, or without com-
pliance with, the terms or conditions of the escrow 
agreement, such attempted delivery is inoperative 
and no title or rights pass by virtue of the second 
tradition, for the reason that in legal contempla-
tion there has been no effective delivery." 
Plaintiff may argue that this statement does not 
apply because the mortgage was never placed in escrow. 
I refer the Court's attention to 48 A.LR page 405. 
Annotation: Effect of unattihorized delivery or fraudu-
lent procurement of escrow on title or interest in prop-
erty. 
This Annotation refers to the case of In Cobban 
vs Conklin, 125 C.C.A. 431, 208 Fed. 231, where it was 
said: 
"The court below reached the conclusion from 
the evidence, correctly, we think, that by the terms 
of the contract the papers after their execution 
were to be deposited by J. ·c·. Campbell in escrow 
with the Anglo-California Bank, with instructions 
to deliver them to Benson only upon the receipt 
of the stipulated purchase money, and that ·c·amp-
bell, having failed to deposit them in escrow, 
must be deemed to have retained them in the ca-
pacity of an escrow depositary. If so, the sub-
sequent delivery of them was ineffectual to con-
vey title, for it is the general rule that the un-
authorized delivery of an instrument of convey-
ance held in escrow conveys no title, even in favor 
of an innocent purchaser, without notice." 
In the present case, by the terms of the escrow agree-
ment the papers including the second mortgage were to 
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be deposited with First National Bank of Logan and by 
the sworn statement of the plaintiff were to be placed 
beyond his control and were not to be subject to his 
control unless there was a default on the part of the 
defendants. The plaintiff failed to deposit the second 
mortgage in escrow and must therefore be deemed to 
have retained the second mortgage in the capacity of an 
escrow depositary. His recording of the instrument was 
ineffectual, for it is the general rule that the unauthor-
ized delivery of the instrument was a nullity. For this 
reason the plaintiff should execute and deliver to the 
defendants, Rupp a release of the second mortgage in 
question. 
19 Am. J ur. pages 439, Section 21. "The general rule 
has been applied to cases of wrongful delivery of deeds 
of conveyance, mortgages, negotiable instruments, and 
miscellaneous documents deposited in escrow. The re-
cording of an escrow by a depositary before the perform-
ance of acts required by the escrow agreement as a 
condition of the delivery of the instrument does not con-
stitute a delivery so as to transfer title. Hence the mere 
fact of any person, even the depositary himself, sur-
reptitiously or fraudulently recording the deed or 
getting it recorded does not give such deed efficacy, 
and the cloud on the grantor's title thereby created will 
be cancelled by a court of equity." 
In De Garmo vs. ~fay, 52 lTtah 231, 173 Pac. 129, 
it appeared that a note on 'vhich the suit was brought 
was placed in escrow and was not to be delivered until 
an agent of the plaintiff relieved the defendants from 
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their obligations on certain other notes. The delivery of 
the escrow note to the plaintiff without a compliance 
with this condition, was held not to transfer to him the 
legal title to the note. 
CONCLUSION 
In view of the foregoing and because of the ain-
biguities in the Uniform Real Estate ·Contract, the 
E.scrow Instructions, and the Note it is questionable 
whether an effective escrow which could be performed 
was established. If no escrow was established, parties 
should be placed in status quo and the contract returned 
to the seller and the note and second mortgage to the 
buyers. If an effective escrow was created, then in no 
way has there been a compliance with the terms of the 
escrow agreement and certainly the plaintiff is not en-
titled to a delivery of the documents placed in escrow. 
By the plaintiff's own ad1nissions, the second mortgage 
was surreptitiously withheld from the escrow by him and 
recorded, and therefore, a release of the second Inort-
gage should be executed and the release and second 
mortgage delivered to the defendants, Milo A. Rupp and 
Mary T. Rupp. 
Respectfully submitted, 
LeGRAND P. BACKMAN 
of BACKMAN, BAC·KMAN 
and CLARK 
Attorneys for Appellants 
Milo A. Rupp & Mary T. Rupp 
1111 Deseret Building 
Salt Lake ·City, Utah 84111 
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